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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

ZACHARY MORGAN, 

Appellant, : 

! 

-agaxnst- : 

4 

EDWIN J. LaVALLEE, Walden of Clinton : 

State Prison, Officers of Unit 14, et. al., 

Appellees. 

APPELLANT'S BRIEF 

PRELIMINARY STATEMENT 

Appellant appeals from a decision of the United States 
District Court for the Northern District of New York by Honorable 
James T. Foley, dismissing his complaint without a hearing. 
Although substantial violations of First Amendment rights are 
alleged, Judge Foley dismissed the complaint on the ground that 
Appellant had failed to exhaust his State remedies. Appellant 
contends that in an cu tion pursuant to 42 U.S.C., 1983, based on 
the rights of a prisoner to receive leterature, and to correspond 
with family and friends, he may sue in Federal Court in the first 
instance, particularly where, as here. State remedies are either 
futile or non-existent. 
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ISSUES PRESENTED 


1. Does Appellant's pro se handwritten 

complaint alleging, inter a lia , that: 

a) he was refused permission to 
receive a specific publication, 

b) that an institutional order bar¬ 
ring correspondents 4 from sending 
him postage stamps effectively 
prohibited him from corresponding 
with family and friends, and 

c) he was placed in solitary confine¬ 
ment for his political beliefs, 

present substantial claims of deprivations 
of the First Amendment rights? 


2. Did the District Court err in requiring 

Appellant to exhaust State administrative 
remedies which are either non-existent or 
futile? 


STATEMENT OF THE CASE 


Appellant, a prisoner incarcerated at the Clinton 
Correctional Facility, filed a handwritten pro se complaint in 
the United States District Court for the Northern District of 
New York, pursuant to 42 U.S.C., Section 1983, seeking to enjoin 
Appellees from violating his First and Fourteenth Amendment 
rights. Judge Foley, sua sponte , entered a Memorandum Decision 
and Order, dated April 4, 1974, dismissing the complaint (8) with¬ 
out requiring a response by Appellees. Judgment was entered 
accordingly on April 5, 1974 (10), and a timely Notice of Appeal 
was filed (13). '‘^ursel was appointed for this appeal pursuant to 


order of this Court dated April 5, 1975. 
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The pro se complaint, which must be construed liberally, 
Haines v. Kerner , 404 U.S. 519 (1972), alleges deprivations of 
substantial rights under the First and Fourteenth Amendments. 

Taking its allegations as true, which the Court must for purposes 
of a motion to dismiss. Cooper v. Pate , 378 U.S. 546 (1964), 

Corby v. Conboy , 457 F 2d 251 (2nd Cir. 1972), the record shows 

i 

that Appellant was transferred from Attica Correctional Facility on 
February 8, 1974, where he was confined in Unit 14 (Clinton's 
segregation unit) because of his political beliefs until at least 
the date of complaint was filed (6), without any disciplinary hearing. 

On February 19, 1974 , Appellant v/as told that his 
correspondents would not be permitted to send him postage stamps. 
Because he is indigent. Appellant was unable to buy stamps at the 
prison and was effectively barred from communicating with friends 
and relatives (4-5). Repeated requests to the Correspondence 
Department for reasons for this action went unanswered (5). 

On February 25, 1975, Appellant was told that "your 
Midnight Speical, January, 1974, Vol. 4 No. 1 [is] in violation of 
Department Guideline No. 6 " (5)the time being in Unit 14, 

he had no access to Guideline No. 6, and was never advised of the 
reasons for denying him this publication. As before, his requests 
for review of the decision have fallen on deaf ears (5). 


FN. Guideline No. 6 is found in Administrative Bulletin No. 60 

dated May 30, 1972. A copy is attached as Annex A. 

♦ • 
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POINT I 

THE COM1 jjAINT ALLEGES SUBSTANTIAL 
VIOLATIONS OF APPELLANT'S FIRST 
AMENDMENT RIGHTS. 

It is beyond cavil that prisoners do not shed their 
constitutional rights at the prison gated. Among the rights 
retained are the right to not be further deprived of liberty or 
property without due process of law, Wolff v. McDonnell , 418 U.S. 

539 (1974), the First Amendment right to hold and express beliefs, 
and to receive information, Stanley v. Georgia , 394 U.S. 557 
(1969), Goodwin v. Oswald , 462 F2d 1237, 1241 (2nd Circuit 1972), 
Pierce v. LaVallee , 298 F 2d 233, 235 (2nd Cir. 1961), Newkirk v . 
Butler , 364 F. Supp. 497 (S.D.N.Y. 1973), Aff'd. 499 F 2d 1214, 

(2nd Cir. 1974), cert, granted U.S. (1974), Sobell v. Reed , 327 
F. Supp. 1294, 1304 (S.D.N.Y. 1971), and the right to send mail to 
family and friends subject to reasonable regulation Procunier 
v. Martinez , 416 U.S. 3961 (1974), Sostre v. McGinnis , 442 F. 2d 
178, 199 (2nd Cir. 1971), Corby v. Conboy , supra , Carothers v. 
Follette, 314 F. Supp. 1014, 1024-25 (S.D.N.Y. 1970). In Procunier 
v. Martinez , supra, the Supreme Court rejected a "prisoner's 
rights" approach to First Amendment guarantees in the prison setting 
because censorship of communication with someone outside the prison 
"implicates more than the right of prisoners," Id, 94 S. Ct. at 
1809- but cautioned that those guarantees must be applied in light 
of the characteristics of the environment. Tinker v. Des Moines 
Independent Community School District , 393 U.S. 503, 506 (1969). 
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The Court then adopted the four part test of U.S. v. O'Brien, 391 
U.S. 367, 377 (1968): 


"(A] government regulation is suffi¬ 
ciently justified if it is within the 
constitutional power of the Govern¬ 
ment; if it furthers an importnat or 
substantial governmental interest; if 
the governmental interest is unrelated 
to the suppression of frpe expression; 
and if the incidental restriction on 
alleged First Amendment freedoms is no 
greater than is essential to the 
furtherance of that interest." 


The same principals apply to mail censorship and to the 
right to receive or distribute publications inside the prison. The 
Luparar v. Stoneman , 382 F. Supp. 495, 499 (D.C. Vt. 1974 ). This 
Circuit holds that a compelling state interest unrelated to the suppres¬ 
sion of free expression exists only if there is a clear and present 
danger to prison security, or of a breach of prison discipline, or of 
some substantial interference with orderly institutional administra¬ 
tion. Corby v. Conboy , supra , Sostre v. McGinnis , s upra , 442 F. 2d 
at 200, Sostre v. Otis, 330 F. Supp 941 (S.D.N.Y. 1971). Fortune 
Society v. McGinnis , 319 F. Supp. 901, 904 (S.D.N.Y. 1970). Carothers 
v. Follette , supra■ 

The record is barren of any clear and present danger that 
would justify Appellee's actions barring Appellant from receiving the 
Midnight Special, a publication that has a wide circulation among 
prisoners throughout the nation; and preventing him from communicating 
with family and friends by prohibiting him from receiving postage 
stamps. 
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A. Appellee's Refusal to Let Appellant Receive The 

Midnight Special Violates His First Amendment Rights. 


The prison authorities may deny a prisoner the right 
to receive a publication only in very limited circumstances-when 
that publication presents a clear and present danger to the prison. 
In Procunier , supra , the Supreme Court invalidated regulations 
authorizing censorship of statements that, among other things, ex¬ 
press inflammatory political, racial or religious views and other 
matter deemed defamatory. 416 U.S. at 413. Applying this holding 
to a prison newslatter, the Court in The Luparar stated that it: 


has examined the articles in question 
and while it does not in any way approve 
of their tone and content, it does not 
find that they threaten the governmental 
interests of security, order and re¬ 
habilitation, either individually or 
collectively. The basis for the objections 
of the state to such articles are similar 
to the basis for the mail censorship 
struck down by the Supreme Court in 
Procunier v. Martinez , supra. The fact that 
an article is critical, attacks personali¬ 
ties, or is even defamatory, is not a 
sufficient reason standing alone to suppress 
the publication in which it appears. 

382 F. Supp. at 500. 


This, of course, merely codified existing principles. Thus, 
Federal Courts have routinely overturned decisions of prison 
authorities denying to inmates specific publications that they 
deemed inflammatory, e.g.. Walker v. Blackwell , 411 F. 2d 23, 

(5th Cir. 1969(, (Muhammed Speaks), F ortune Society v. McGinnis , 

V 




-j-- 
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supra, (Fortune News), Shak u r v. Commissioner of Correction , 69 
Civ. 4493 (S.D.N.Y. 1869), (Black Panther Party Newspaper). 


The January 1974 issue of the Midnight Special sup¬ 
pressed by appellees was not before the Court. There is no 

evidence on the record that the publication presents a clear and 

* 

present danger to prison security, discipline or administration. 
Th^ record is clear that Appellant was not permitted to receive a 
publication of unknown content based on a purported violation of . 
regulation that neither he nor the District Court had before them 
(5), and that was not readily available because of Appellant's 
confinement in segregation. The matter should be remanded on 
this issue to develop the full facts. 


B. Withholding Postage Stamps From Appellant Is An 

Arbitrary and Unconstitutional Form of Censorship . 


The right of a prisoner to correspond with family and 

friends is subject to reasonable regulation that: 

furthers one or more of the substantial 
governmental interests of security, 
order, and rehabilitation. Second, the 
limitation of First Amendment freedoms 
must be no greater than is necessary or 
essential to the protection of the 
particular governmental interest involved. 

Thus a restriction on inmate correspon¬ 
dence that furthers an important or 
substantial interest of penal administra¬ 
tion will nevertheless be invalid if its 
sweep is unnecessarily broad. 
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Procunicr v. Martinez , supra, 94 S. Ct. at 1811. Ccrby v. Conboy , 
supra, Sostre v. Mcginnis , supra , 442 F. 2d at 200. Carothcrs v. 
Follette , supra , 314 F. Supp. at 1024-25. Blanket supression of 
mail for reasons other than those enunciated in Procunier , inhibits 

the outside correspondents' right to receive communicfttion from the 

* 

prisoner, and implicates their First Amendment rights as well. 

The Luparar v. Stoneman , supra , 382 F. Supp. at 499. 

Accepting the allegations of the complaint as true, it 

appears that Appellant, being indigent, relies on the generosity of 

FN 

his correspondents to furnish him with postage stamps. Absent 

this, "he is unable to defray the cost of postage" (6), and cannot 
mail letters. In effect, Appellees have imposed total censorship 
on Appellant's communication with the outside world, and have 
accomplished covertly that which they could not do directly. 

Even under a more restrictive reading of the complaint, 
there is no showing that depriving Appellant of postage stamps 
furthers any substantial "governmental interest [that] is unrelated 
to the supression of free expression." Procunier v. Martinez , supra, 
94 S. Ct. at 1810. For instance, there is no evidence in the record 


FN. The only regulation governing postage stamps is contained in 

Administrative Bulletin No. 20 amended, dated December 14, 
1972. (A copy is attached as Annex B). It provides in per¬ 
tinent part: 

"The facility will provide you with postage for one 
letter a week. You must pay the postage for your other cor¬ 
respondence ." 

Nowhere do the regulations prohibit a prisoner from receiving 
postage stamps from others outside the prison. 
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£kk 


whether Appellant's correspondence with family and i 'Is was 
completely severed, or whether there were alternate i for 

Appellant to procure postage stamps. Most important, there is 
no showing that permitting Appellant to receive star.j ; from his 
correspondents presents a clear and present danger ‘' prison 
security, discipline or orderly prison administration. Having :>tat»' 
a clear constitutional violation in his complaint, Ap nilant should 
be permitted to prove this claim. Corby v. Conboy , • 

C. Appellant May Not Be Punished For His Political Beliefs 

Because First Amendment rights occupy a preferred posi¬ 
tion in our panoply of individual freedoms, it is virtually un¬ 
controverted that "one may not be imprisoned or executed because he 
holds particular beliefs." American Communications Association v. 
Douds , 339 U.S. 382, 408 (1950). Likewise, in the prison context, 
ar. inmate may not be punished solely because of religious or 
political beliefs. Cooper v. Pat e, supra, Lee v. Washington , 390 U.S 
333 (1968), Newkirk v. Butler , supra, Sostre v. McGinnis , supra 
Fulwood v. Clemmer , 206 F. Supp. 370 (D.C. D.C. 1962). The content 
of the belief is irrelevant because the right to hold beliefs, 
regardless of social worth, is fundamental to a democratic society. 
Stanley v. Gerogia, supra, 394 U.S. at 564, Winters v. New York , 

333 U.S. 507, 510 (1948). Recognizing, as Judge Foley did, that 
" [segregation is not per s_e_ unconstitutional unless constitutional 
rights are violated in its imposition," (9) the allegation that 


s 


J 


1 
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Appellant was placed in Unit 14 because of his political beliefs 
is sufficient to sustain his claim that Appellees have violated his 
First Amendment rights. 

Moreover, a liberal reading of the complaint reveals 
that Appellant was placed in Unit 14 immediately after his arrival 
in Clinton without a hearing (4), and remained there. No matter 
the reasons for his confinement, under this Court's rule in Sontre 
v. McGinnis, supra , in effect at the time the claim arose, prior to 
the imposition of punishment a prisoner must be given adequate notice, 

Id at 203, be confronted with the accusation, informed of the evidence 
against him, and afforded a reasonable opportunity to rebut the charges. 
Id at 193. The arbitrary imposition of solitary confinement for his 
political beliefs therefore violates Appellant's right to due process 
of law as well as his First Amendment right to hold and express 
beliefs. 

POINT II 

APPELLANT IS NOT REQUIRED TO 
EXHAUST STATE ADMINISTRATIVE 
REMEDIES BEFORE SEEKING RE¬ 
DRESS IN FEDERAL COURT. 

The Civil Rights Act, 42 U.S.C., Section 1983, was cited 
specifically to provide redress in Federal Courts 'where the state 
remedy, though adequate in theory was not available in practice, 

" Monroe v. Page , 365 U.S. 167, 174 (1910). In Corby v. Conboy , supra^ 
457 F 2d at 253. This Court reversed a decision by Judge Foley sua 
sponte , dismissing a prisoner's civil rights petition stating: 
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Though the plaintiff has not o>. 
hausted his state court remedies, 
claims of denial of constitutional 
rights under 51983, are not subject to 
suen requirements. See Monroe v. h'-pe, 
36f. U.S. 167, 1 83 , 81 H . Ct. 47 3, 5 L. 

Ed. 2d 492 (1961); Houghton v. Shafer, 

392 U.S. 1969, 64 0 8 8 S. Ct. 2119, 2 0 L. 
Ed. 2d 1319 (1668). Furthermore, 
inmates of state prisons "arc not held 
to any stricter standards of exhaustion^ 
than any other civil rights plaint if . 
VJiiv’ordinq v. Swenson, 4 04 U.S. 2- , >, 

92 s. Ct. 40 7 , ''O L. Ed. 2d 418 (Dec. 14, 

1971). 


See also Preiser v. Rodriguez , 43 U.S. 475, 477 (1973). 

Although Corby says that State judicial remedies need 

not be exhausted, the Supreme Court in Steff el v. Thompso n, 415 

U.S. 472 (1974) held that: 

11 [ W ]hen federal claims are premised 
on 42 U.S.C., S1933 and 28 U.S.C. §1343(3)- 
as they are here - we have not required 
exhaustion of state judicial or adr.irmstx a- 

remedies , recognizing the param-unt 
role Congress nas assigned to the federal 
courts to protect constitutional rights. 

(Emphasis supplied). 


Subsequent to Steffel , this Court in Plano v. Bak er, 504 F. 2d 
595 (2nd Cir. 1974), reversed another decision of Judge Foley, 
dismissing a civil rights action for failure to exhaust administra¬ 
tive remedies, and ehld that the exhaustion requirements of Eisen 
v . Eastman , 421 F. 2d 560 (2nd Cir. 1969), and Blanton v. St ate 
University of New York, 489 F. 2d 377 (2nd Cir. 1973), do not apply 
where State remedies are futile or inadequate. Plano v. Bake r, sujora 

504 F. 2d at 597. 


t 
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Thus, even if Eis un and Blanton are valid after Steffe - nd 

Appellant contends that they aren't, see McCray v. Bn 11, 43 

L.W. 2447 (4th Cir. April 10, 1975', their applicability is 
severely limited. 

In Plano a probationary teacher was dischar*. od from his 

4 

employment for activity protected by the First Amendment. Instead 
of appealing to the Commissioner of Education, he sued nder Section 
19 83. Among the factors considered by the Court in hoiaj.ng that 
the administrative remedy was inadequate, was the fact that 
constitutional issues, "particularly in the First Amendment area, li 
within the expertise of courts, not the expertise of administrators. 
Id at 599. Appellant is in a similar position. He alleges 
substantial deprivations of his First Amendment rights involving 
censorship of publications and correspondence, matters within the 
peculiar expertise of the Federal Courts. He should not be held to 
a stricter standard of exhaustion than any other civil rights 
plaintiff. Wilwording v. Swenson , supra . 

Moreover, Appellant has exhausted the meager remedies 
available to him. After receipt of the notice by the Media Review 
Committee rejecting the Midnight Special, Appellant wrote the 
Committee to explain his position (5), but has received no response 
(5). Any further reivew is automatic. Admin. Bull. No. 60 , P. 3, 
Item 5. Thus to require Appellant to seek further redress in the 
State prison system, is to superimpose a procedure not required by 
the State; nor intended by this or any Court. 


XT 
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Further, Judge Foley was clearly in error when he dis¬ 
missed /appellant's claimanent denial of postage stamps. Administra¬ 
tion Bulletin No. 20 contains no provision for administrative review 
of the order given to Appellant. 7 N.Y.C.R.R. Parts 250, 260, and 
270 cited by Judge Foley as an avenue of administrative review (9) 

i 

are in aposite. Those regulations govern disciplinary proceedings 
in the States prisons, and review thereof. They are not concerned 
with review of purely administrative actions. 


The State has shown neither a compelling interest in 
curtailing Appellant's First Amendment rights, nor has it provided 
an adequate remedy to redress the deprivations caused thereby. The 
Federal Court is therefore the proper forum to remedy the substantial 
constitutional violations alleged. 


CONCLUSION 

Appellant has alleged clear and substantial violations of 
his First Amendment rights. He should be permitted to establish those 
claims at a trial in theDistrict Court. Accordingly, the action 
should be remanded to the District Court for the Northern District of 
New York for further proceedings. 


Pespectfi^l^ submitted 

DONALD GRAJALE^, ESQ. 

Project Director 

BRONX LEGAL SERVICES, CORP.C. 

mo rnurHandt Avenue 



Bronx, New York 10451 

Tel. (212) 993-6250 

STEPHEN M. LATIMER, Of Counsel 
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May 30, 1972 


ADMINISTRATIVE BULLETIN /'60 

TO* Superintendents of Correctional Facilities and State Institutions, 
Directors of State Hospitals, Central Office Group Heads ana 
Division Heads, and Directors and Supervisors of Parole Field and 
Institutional Offices. 


FROM: Russell G. Oswald, Commissioner 


RE: Guidelines and Procedures Governing the Receipt and Review of 
Literature and Related Materials for Inmates. ^ 


In accordance with Department Practice of ongoing review and revision of 
existing policy, Administrative Bulletin #2 Amended is 
Consequently, instructions contained herein supersede the folio 0 
Departmental Directives: 


1. Administrative Memo #8l, issued March 24, 1971> 

2. Administrative Bulletin #2, issued April 29, 1971; 

3 . Procedural Supplement to Administrative Bulletin £2, 

4. Administrative Bulletin //2 Amended, issued ^/7/71. 


The follov.’ing policy and procedures now apply on this subject. 


Departmental policy is to allow access by inmates to literature 
related materials for either program or private individual use. Accord¬ 
ingly, inmates shall be allowed to subscribe to or receive from authorised 
correspondents a wide range of books, magazines, and newspapers. As many 
inmates are undereducated and lack a-ocational interests, their reading of 
worthwhile materials is to be encouraged and guided. The understanding 
the content of a wide range of subject matter may contribute to the develop¬ 
ment of a more knowledgeable and responsible human being with increased 
capacity to understand and adjust to society. 


There are, however, some inmates whose emotional instability and anti¬ 
social attitudes are such that access to certain material may lead to 
individual behavior or behavior by groups of inmates which threatens^the 
safety and security of the institution for both staff and other inmates, 
and wnich deters the operation of a therapeutic program. In such cases 
some censorship or prior restraint of inflamm.atory, obscene or disrup ive 
literature is necessary to deter unrest, violence, and maladjustment. 


In order that Department employees might be instructed concerning the 
proper review of literature for inmates, the Department specifies the 
following guidelines by which literature for inmates will be evaluated. 

1. In general, the materials should be acceptable for regular mailing 
in the United States. 

2. In general, publications which are utterly without redeeming social 
value, or which clearly depict acts involving necrophilia, masochism, 
sadism, bestiality, or i«iuut.uvul preoeoupnt.ion with excrement, are not 
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acceptable. Otherwise, literature dealing with the subject of sex 
is to be considered appropriate. 

3 . The publication should not defame, villify or incite hatred towards 
persons because of their race, religion, creed or national origin. 

4. The publication should not advocate the violent overthrow of the 
existing form of government of the United States or of this State. 

(See Penal Law I 240.15)* 

5. The publication should not advocate lawlessness, violence, anarchy or 
rebellion against governmental authority or portray such conduct as a 
commendable activity. 

i i 

6 . The publication should not incite disobedience towards law enforcement 
officers or prison personnel. 

7. The publication should not depict the use or manufacture of firearms, 
explosives and other weapons. 

8 . The oublication should not be of such a nature as to depict, describe 
or teach methods and procedures for the acquisition of certain 
physical manipulations and skills which expertise will, in the opinion 
of Department authorities, constitute a threat to the safety, welfare 
and health of other inmates and employees. 

Publications which discuss different political philosophies, and those 
dealing with criticism of Governmental and Departmental authority, are 
acceptable as reading material provided they do not violate the above 
guidelines. 

The foregoing guidelines have been broadened and simplified for the 
purpose of facilitating easier access by inmates to a wide range of 
literature. 

Superintendents and staff of Correctional Facilities are urged to use 
whatever available means they have to provide facility libraries with 
literature which presents differing points of view relevant to the issues 
of the day. This latter point is important in view of the highly biased 
and slanted nature of the literature which inmates are currently requeuing. 

In view of the above considerations, the department specifies the follow¬ 
ing procedures for evaluation and decision-making regarding literature 
for inmates. 


CORRECTIONAL F ACILI TY MEDIA REVIEW COMMITTEE 

Each institution will establish a media review committee . It is suggested 
that this committee consist of the head of the service unit or his repre¬ 
sentative, a member of the mental Hygiene staff, the chaplains, the 
librarian, and a representative of the custodial services. 

The Superintendent will inform the Commissioner of the membership of the 
facility Review Committee, by notifying the Chairman of the Departmental 
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Media Review cLittee. The Superintendent will else inform the 
Commissioner of any changes in said membership. 

When it is determined that literature addressed or ponging to 
should be reviewed in order « “^‘^“/^iL.lttee will meet 

to%lvl d e: 1 th e e S inera i ture1n question, and will be guided by the following: 

1. The entire media review procedure met^/“^^"is received' 

time not to exceed six weeks from the date the ES; from 

into the facility. "“^t be complete before expiration 

facility to Albany, to faciliT-y, 

of said six weeks period. 

2 . initially, inmates will be adthfrcceipt of t..eir 

literature ^ 0 may be --ted to submit a writt™ “ 

the facility committee in explanation of their aesire 

t i ture. 

3 . The facility committee will ^^Subsequently, the committee 

intendent. 

H. ^e ptable literature will be given promptly to the inmates. 

5 . if the facility remittee rejects the literature and^the -perintendent 

Departmental Media Review Transmittal Report . ustifyin, said r j 

pacific naze numbers which demonstrate a violation must 

6. inmates will not be prohibited from “"^^“KSe^wSf be^ 

and periodicals, but shall be informed that individual ism* ^ viola _ 

withheld if information contained therein is confirm ^^^3 ^ 

tion of the guidelines set forth in this Bullet • 
be cut cut or otherwise removed from any publication. 

7 . If, after being advised of these conditions, in^a^wish^subscrib^ 

to newspapers, mahazines and perxodi^cl • Y hl r. a H 3n unless 

No facility will place a permanent ban on “Lher appropriate authority 
instructed to do so by the Commissioner, or other appropri u 

as the Commissioner may designate. 

8 Newsnaners shall be delivered to inmates only when received direct 

• ?^he publSer. Otherwise, innates may receive nasHing,^ 

neriodicals, j ourna ls, etc. and books from source ^ „ rpT . OV ed in 
publisher after such publications have been examined a iP 
accordance with instructions contained herein. 

DEPAR TIiERTAL MEDIA REVIEW CO MMITT EE 

The Departmental Media Review Committee is hereby established to assist 
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and guide each Correctional Facility Review Committee in reviewing 
literature for inmates. 

The Commissioner designates the Deputy Commissioner of Program Cervices 
to exercise administrative responsibility over the Department s Media 
Review Trogram. It shall be under his direction that procedures are 
administered, and Terras and lists issued by uhe DMRC shall bear his 
signature. , 

The following Central Cffice Staff shall constitute official membership 
of the Departmental Review Committee: ’ 

i 

1. Director of E ucation - Chairman 

2. Director f Institutional Parole Services - Member 

3. Director of Correctional Guidance - Member 

An alternate member and staff assistants will be nominated as needed by 
the Chairman, and approved by the Deputy Commissioner of Proyr.-m ^erwees. 
Attorneys for the Department shall provide legal counsel as needed. 

NOTIFICATION OF AFPROVED ARP DISAPPROVED LITERATURE 

Each Correctional Facility under the jurisdiction of the Department will 
be sent a written notification of the Departmental Media Review Committee 
(DMRC) determinations. These notifications will be used by each facility 
committee to modify and up-date their own lists of approved and disapproved 
literature which will be posted in areas readily accessible to inmates, 

(i.e., cell blocks, library, school bulletin boards). 

MASTER LISTINGS OF APPROVED LITERATURE 

Periodically, the DMRC will send to each facility a master list of publica¬ 
tions which prior review has demonstrated do not usually violate our 
literature guidelines. Such lists shall constitute the Periodi c Master Lj^st 
of Approved Literature. Department of Correctional rvices . Once a publi¬ 
cation (book, magazine, periodical) has been included on the Master Liso 
by the Departmental Committee, no single issue should be disapproved because 
of an occasional feature or article which may contradict the established 
guidelines. 

This Master List is not to be confused with the lists of approved and 
disapproved literature put forth by the DMRC regarding media referred to 
it by the Facility Committee; such review is concerned with single issues 
of periodicals and magazines, and not entire publications. 

DISSEMINATION OF INFORMATION CONTAINED HEREIN 

Superintendents will provide a means whereby all inmates, employees and 
members of the Facility Media Review Committee are informed about this 
Bulletin. Inmates shall be informed of the procedure used by the Department 
to determine the acceptability of their literature, as well as the guidelines 
used by the Department to determine such acceptability. 
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December lH, 1972 


ADMINIS TRATIVE BULLETIN #?.0 AV.ERPED 


TO: Superintendents of Correctional F»eim.e», Direct.or of St ate 
Hospital, Central Office Group and Division Heads, Parol 
Directors and Institutional Ci ices 

FROM: Russell G. Oswald, Commissioner 

RF: Revised kules Governing the Correspondence Program for Inmates 

! 

, H , Bulletin ar.ends Administrative Bulletin #2" issued January 31, W72, 

“ presets raised rules vhieh nov govern the correspondence program 

for inmates. 

Prndinir the issvan'-e of the revised Inmates' and Employees’ Rule Books, 
appropriate dissemination of the rules and procedures contained herei 

shall be made. 

Departmental objectives include the re-sociaiization of inmates and 
assistance in the solution of their personal and legal problems^^ 

Accordir.rly, correspondence and visits with family •• > 

business associates, former and prospective employers, governmeno.1 
officials and counsel may contribute to the good morale and treatmen 
of inmates, and future good adjustment in the facility and in the 
community. 

Pursuant to the on-gping rolicy of effecting needed review^nce^rogr^ 
of inmate rules, the revised rules governing the correspondence pro b r 

for inmates are hereby prescribed: 

Introduction: You are encouraged to maintain contact by correspondence 

with your family, friend- and others. We want to help you to do so. 
Therefore, a minimum number of positive rules are necessary, and th y 
are set forth to guide the participation in the correspondence p^g 
of all concerned. This includes you, those who correspond with you, and 
the correctional facility employees. 

1. You may correspond with anyone through regular channels, and in 
keeping with all rules governing the correspondence program. 

2. Correspondence with specific persons will be subject to-identification 

by you of the individual by name and address, purpose of the corresp , 

aM verification from the individual that he or she desires to correspond 

with you. 

You may want to correspond from time to time or on special occasions 
with family members, friends, former or prospective.employers, member 
the clergy, governmental officials, an attorney or a « rning 

the news media. Such corresj-'wd^uce wjll be subject to the rule g- 6 

the correspondence program. 
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Special permission must be obtained by you from the Superintendent for 
correspondence with unrelated persons who have marital ties, crime 
partners, iamates in other facilities in this or other states, and 
persons currently on probation or parole. 

\ i 

3. The envelope and contents therof of outgoing and incoming corres¬ 
pondence will be inspected to ascertain that there is nothing present 
therein which jerpardizes the safety and security of the facility. 

I 

4. The facility will provide postage for you for one letter per week. 

You must pay the postage for your other correspondence. 

5. A record of your incoming and outgoing correspondence will be 

maintained. , 

6 . Your correspondence must be written on stationery provided or 
authorized by the facility for such purpose. 

7 . If you are unable to read or write, a staff member or an inmate 
may assist you in regard to your correspondence. 

8 . Incoming and outgoing correspondence should be in the English 
language. Correspondence not in the English language will be processed 
as rapdly as practical. 

9. Special correspondence to public officials and attorneys: You may 
write to the President of the United States, Members of Congress, 

Governor of the State, Members of the State Legislature, State Commissioner 
of Correctional Services, Chairman of the State Board of Parole, to any 
Judge and to attorneys at law. 

The envelope and letter will be examined prior to nailing to insure 
absence of contraband. The letter will not be read or censored. In¬ 
coming letters from the above will be opened and examined in your presence 
to insure the absence of contraband. The incoming letter will not be 
read or censored. For your information censor means to delete some or all 
of the contents of a letter. 

10. In emergencies relating to the death or critical illness of your 
family members, you may send and receive telegrams at your expense if 
funds are available, and at State expense if you are without funds. 

11. While you are encouraged to correspond regarding your participation 
and progress in authorized correctional programs, family matters, future 
employment and residence plans and legal problems, the following materials 
or contents are not authorized to be in correspondence: statements which 
are obscene or lewd, contain threats, imply blackmail, imply plots to 
escape, discuss criminal activities, contain codes to ciraunvent under¬ 
standing of contents, plots to use overt action to overthrow lawful 
authority, solicitation of personal property or funds, and plans to evade 
rules of the facility. 

12. When your letter and/or the contents thereof are found to be contrary 
to the rules governing correspondence, the letter will be returned to you 
with notification as to the reason; when it is found that the incoming 
letter and/or c'jiit.cuko tJ*ov.j«.f nj»> **<>utr*jr,v to- tl><* l-ul.•« p.'v *irning 
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correspondence, the letter will be returned with explanation to the 
sender, if known; otherwise it will be placed in your file. 

13. If a person receiving a letter from you rejects the correspondence, 
you will be notified that such re ection is to be respected. You may 
refuse to correspond with ur.y person. 

14. Violation of rules governing the correspondence program nay result 
in cancellation of the .orresponden e between the parties inolved. 

15. You are authorized to possess and take with you on transfer or 
release all of your personal correspondence. 

C ome procedural guidelines regarding the correspondence phograir. ai e 
set forth for the staff: 

Reference Rule 1 and Rule _5_: An appro ed orresponden:e list per se 
is no longer necessary or to be maintained. However, in coniormance 
with Rule ^ a record of correspondents will be maintained. There is 
no limit on correspondence, incoming or outgoing. 

Reference Rule 2; Upon an inmate's application to correspond with a 
person, a form letter should be sent to the person to determine relation¬ 
ships or associations with the innate, whether the person desires to 
correspond with the inmate, and to inquire regarding the lectors in the 
third paragraph of Rule 2. 

Forms and procedures for their use will be provided to all facilities 
by the Office of the Deputy Commissioner for Program Services. 

Reference Rule 3: Authorization is hereby given to limit the review 
of incoming and outgoing mail to inspection only 1 - er than to reading 
of all mail. The present rules covering special correspondence are in 
no way effected b/ this revision. 

Authorization is given also for both inspection and reading of incoming 
and outgoing correspondence, other than special correspondence of 
selected inmates to insure the safety and security of the facility. 

This latter authorization by memo to inmate's file specifying the 
necessity ts do this as related to insuring the safetv and security of 
the facility is to apply to a limited number of inmates designated 
specifically by the f.ipenntendent or his designated representative. 

Such authorizations are to be reviewed periodically. 

Reference Rule 5: Continue to use the Departmental record fora for this 
"purpose (Correspondence Record Card-Fora I-l8). 

Reference Rule 6 : The present Departmental inmate's stationery form 
may continue to be used (Departmental l,etterhead-Fonn 1-21). 

Reference Rule 8: In view of R le 3 and reference thereto, correspondence 
in a foreign language will not be subject to reading unless such corres¬ 
pondence is that of a specific iimiAt-o >ndeii.-u hn*r been 

designated for review i*:r rwfnyuuce 3 above. 
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„ », lle q. Each inmate will be instructed that the Superintendent's 

SlTletW 5 tLs 5 to the oddrcssee will be inserted in the same 
envelope together with his confn -al correspondence. In or 
rffppt thi- procedure, the inmate will bring his comidential letter to 
a'responsible employee, as designated bp the Superintendent, who sia 
Dlace P the Superintendent's form message inside the envelope with the 
?rI2p's letter This procedure shall be accomplished in the presence 
otTe inJ.Se aid Juhout reading or censoring his correspondence. The 
envelope will then be sealed by the inmate himsel-. 

Feference Rile'10: All legal correspondence (inmate petitions, court 
^PSiTIelter. to edges and attorn* ■») shall bear the inmate s 
NYSIIS number on the lower lelthano corner o. the en-t- opt.. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


Index No. 


___ * 

ZACHARY MORGAN, 

Petitioner, 

I 

-vs- 

1 

EDWIN J. LAVALLE, Warden of Clinton 
State Prison, Officers of Unit 14, 
et. al., 

Respondents. 

_ * 

TO: HON. EDMUND PORT, DISTRICT JUDGE (N.D.N.Y.) 

U.S. DISTRICT COURT, UTICA, NEW YORK 13503 

JURISDICTION 

Petitioner, ZACHARY MORGAN, #48345, is herby petitioning 
this Honorable Court to enter a Show Cause Order against Edwin J. 
Lavalle, Warden of the Clinton State Prison; the officers of Unit 
14, et. al., and also for an immediate preliminary injunction 
pursuant to Rule 65(a) of the Federal Rules of Civil Procedure, 
directing the respondents to cease and desist Forthwith, From 
proceeding Further, under guise of Constitutional, Federal and 
State law, as set-Forth herein (please see cause of action). The 
above named respondents have willfully and knowingly, violated 
petitioners rights both under the U.S. Constitution, Amendments I 
(First), IV (Fourth), VI (Sixth) and XIV (Fourteenth); and his 
rights and liberties as guaranteed, him under the Civil Rights Act, 
and this Honorable Court has jurisdiction over the within alleged 
acts to entertain the same, in a court of law and equity under the 


PETITION FOR SHOW CAUSE 
ORDER 

pursuant to: 42 U.S.C. 
§1983.28, U.S.C. §1343(3) 
and U.S. Const. Admends' 
I, IV, VI and XIV 
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authority of Title 42 United States Code, Section 1983, and its 
jurisdictional complement. Title 28 United States Code, Section 
1343(3). 

CAUSE OF ACTION 

I, Zachary Morgan, #48345, being First duly sworn, 

* 

according to law, deposes and says: that 

1. He is now, by way of transfer from the Attica 
State Prison on February 8, 1974, an inmate in servitude at the 
Clinton State Prison, (hereinafter Clinton), located in the town 
of Dannemora, County of Clinton, State of New York. 

2. That petitioner upon his arrival to Clinton was 
placed in Unit 14, and did, some four days thereafter, examine 
his property, from which was missing the following articles: 

"one multicolored towel (black & red), one pair of personal brown 
underwear, one grey sweatshirt, and two personal letters from 
Ms. Sabrina Ferguson & Ms. Florence K. Trunk, respectively 
(received Feb. 7, 1974). Petitioner with the knowledge of having 
seen the above mentioned articles, before leaving Attica, requested 
from the respondents an answer and/or some assistance in locating 
the above missing property, but was told that the respondents felt 
that they were under no compulsion to honor your petitioner's 
request, and after several concerted endeavors was blatantly told 
that either he sign for the property or linger on in what would 

be tantamount to a stripcell. 

Petitioner beleives that the respondents, in view of 
their neglectful and unresponsive attitudes, should be made to show 
cause for their arbitrary actions, as well as to compensate the 

- 2 - 
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petitioner for the loss and damage to his property. 

3. On or about the 25th of Feb., 1974, petitioner 
received from the Clinton Media Review Committee, a memo that 
inter alia, stated, and 1 quote: "Institution Media Committee 
has adjudged your Midnight Special - 1/74 Vol. 4, No. 1 in 
violation of Department Guideline #6" (sic)t. It is to be noted 
that the respondents even thought they purport that the 1/74 
issue of the Midnight Special violates Dept. Guidelin ^6, they 
do not attempt to fimilarize this petitioner with the Guideline, 
nor do they as many recent Federal decisions require, describe 
the compelling state interest centering about prison security or 
discipline, to justify the serious and irreparable injury to a 
preferred freedom under the First Amendment. I, by letter, con¬ 
tacted the Committee in an attempt to redress this restriction, 
but to date, my words have seemingly fell or deaf ears. Petitioner 
beleives that the few liberties he retains while in servitude will 
be severly impaired, if this Honorable doesn't intervene. 

The respondents are surreptitiously imposing their wi]1 
upon me, and are flagrantly arresting my ramifications, and 
should in accordance with Rule 65(a) of the Fed. R. Civil P.» be 
enjoined from further denying me the Midnight Special, unless 
they can show a compelling basis for such an infringement. (See: 
Fortune Society v. McCoinnis , Supra, and Sostre v. Otis , 330 F. 

Supp. 941 [S.D.N.Y., July 28, 1971]. 

4. On the 19th day of February, 1974, petitioner received 
a memo from the Clinton Correspondence Dept., that directed him to 
advise the people on his correspondence list, not to send him 
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stamps - which in comparison to his state of pauperisi , ?nys him 
his right to expression via the mail, in that he is unable to 
defray the cose of postage, and the respondents will not loan and/ 
or mail his letters, until he receives money. They have not as 
per my requests told me why I cannot receive stamps and art* thereby 
holding me incommunicado. (Emphasis Supplied) 

5. Petitioner since his arrival to Clinton has been 
harassed and relegated to Segregation, becuase of his i_ litical 
bel_iefs^. He has had to undergo and been subjected to continous 
confinement for his refusal to partake in the neo slavery program 
that emanates from Unit 14, which among other things consists of, 
washing bowZs, stripping before exchanging linen, and standing at 
your door when talking tc an officer. 


Petitioner has searched the Correction law. Minimum 
Standards, Departmental Rules and Regulations and the other outlets 
that contain statues relating hereto, i hopes of locating the 
above mentioned practices, and has ran into a wall. 

The respondents it should be noted, as per my request, 
indicate by what authority they impose their practices, and 
P e ^i'ti- oner beleives that unless they can show some compelling 
regulation, the above reports should be made void and expunged 
from every file therein containing. 


PRAYER FOR RELIEF 

WHEREFORE, petitioner prays that this Honorable Court 


will: 


1* Grant injunctive relief against named respondents, 
enjoining them while this litigation is before the court. From, 
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a. withholding the Midnight Special vi jut 
real cause; 

b. denying petitioner his right to expression by 
limiting his access to stamps; and 

c. demanding that he wash bov/els without compensa- 

1 

tior:, and stripping for clothing exchanges, before he 
will be released from Segregation. 

2. Allow petitioner proceedment in Forma luuperis, 

3. Order respondents to Show Cause why he should not 
be compensated for property loss; and 

4. That this Honorable Court order any and all other 
relief as it may deem just and proper. 


DATED: 


Respectfully submitted, 


ZACHARY MORGAN 
Petitioner Pro Se #48345 
Box B 

Dannemora, New York 
Nysiis No. 3016256-2 


STATE OF NEW YORK) 

COUNTY OF CLINTON) ss.: 

I Zachary Morgan, under the petition of perjury, do 
hereby swear that the facts and allegments contained within this 
Petition for Show Cause Order are true and consistent with the 
truth. 


Sworn to before me this 

day of , 1975. 


NOTARY PUBLIC 


ZACHARY MORGAN #48345 
Nysiis No. 3016256-2 
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JAMES T. FOLEY, D. J. 
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MEMORANDUM-DECISION and ORDER 

, Petitioner, an inmate of Clinton Correctional Facility, seeks 
•an ord r r to show cause. Since the order sought is specifically one 
under 42 U.S.C. § 1933, his petition is treated as a civil rights 
complaint. The order to show cause requests an immediate preliminary 
injunction under F.R.Civ.Proc. 65(a). 

Petitioner was transferred from Attica State Prison on February 
8, 1974. He claims certain personal possessions have been lost or 
withheld from him since the transfer. Such type claim in my judg¬ 
ment does not rise to one of constitutional violation. This griev¬ 
ance should be reviewed under the administrative procedural rights 
the petitioner possesses. 

Petitioner claims that the January 1974 issue of the Midnight 
Special was withheld from him. Department Guideline 6 in regard to 
publications is claimed to be violated. Petitioner indicates that 
he does not have Guideline 6, but he does not show that he has made 
an effort to obtain a copy which is readily available from the 
facility or its law library. Plaintiff must follow the procedures 
set forth in Guideline 6 to obtain final redress. These administra¬ 
tive procedures, I believe, must be exnausted as a condition pre¬ 
cedent under Second Circuit rulings prior to federal court consider¬ 
ation under 42 U.S.C. 1983. Eisen v. Eastman, 421 F. 2d 560 (2 Cir. 
1969); James v. Board of Education of Central Dist. No. 1, 461 F. 2d 
566 (2 Cir. 1972). 
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Petitioner complains that ho was told to write the people on 
his correspondence list not to send him stamps. No reason it is 
claimed was given for such statement. Plaintiff has a rc ly against 

alleged arbitrary actions of this type by appeal to higle- authority 
within the Correction Department under 7 NYCRll Parts 250, 260 and 
270 up to Commissioner Preiser. 

Petitioner complains that ho } as been placed in segregation 
because of his political beliefs. lie also indicates that his con¬ 
finement results from his refusal to perform work, including the 
washing of bowls and so forth. Segregation is not per se unconsti¬ 
tutional unless constitutional rights are violated in its imposition. 
Sostre v. McGinnis, 442 F. 2d 178, 192 (2 Cir. 1971). 

Petitioner in my judgment has no. shown the violation of any 
constitutional right. The complaint shall be filed without payment 
of fee, and is dismissed. 

It is so Ordered. 

Dated: April 4, 1974 

Albany, New York 




ITATES DlSTkldj^TOGl 





cons idcrot ion 

This action came on for>tgbF\Uix'XNlig) before the Court, Honorable 


James T. Foley 
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, United States District Judge, presiding, and the issues having been duly triedv 

considered 

and a decision having been duly rendered, 

0 

It is Ordered and Adjudged 


complaint is dismissed. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


ZACHARY MORGAN, 

Petitioner, 

_* 

74 Civ. 147 

-against- 



APPLICATION FOR 
CERTIFICATE OF 

EDWIN J. LAVALLE, Warden of Clinton 
State Prison, Officers of Unit 14, 
et. al., 

* 

PROBABLE CAUSE, 
Pursuant to Title, 
28 U.S.C. §2253 


Respondents. 

_* 



I, Zachary Morgan, the petitioner named in the 
above entitled case, being duly sworn, deposes and says: 

That I am now in the early process of appealing 
the Decision - Order of this Honorable Northern District 
Court, James T. Foley, entered the 4th day of April, 1974, 
in which the court dismissed my Petition for Show Cause 
Order. Petitioner - Appellant now respectfully requests that 
your Honor issue a Certificate of Probable Cause, concerning 
the above action on the grounds that there are issues herein 
which the United States Court of Appeals should consider. 

Respectfully submitted, 


ZACHARY MORGAN 

Sworn to before me this Petitioner - Appellant, Pro 

day of , 197 Box B 

Dannemora, New York 12929 


NOTARY PUBLIC 






UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
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ZACHARY MORGAN, 

I 

-against- 


Pet itioner, 


EDWIN J. LaVALLEE, V.’arden of Clinton 
State Prison, Officers of Unit 14, 
et al,, 

Respondents. 


74-CV-I 


JAMES T. FOLEY, D. J. , 

MEMORANDUM-DECISION and ORDER 

By decision dated April 4, 1974, I treated an appli< >on 
of the petitioner for an order to show cause as a civil rights 
complaint, and dismissed it. The petitioner now files an applica¬ 
tion for a certificate of probable cause pursuant to 28 U.S.C. 
2253. 

The issuance or denial of a certificate of probable cause 
relates only to habeas corp- s applications. It is unnecessary 
to appeal from a civil rights complaint dismissed and if it is 
considered necessary, it is hereby denied. The petitioner states 
he is preparing a Notice of Appeal from my April 4, 1974 decision. 
If such Notice of Appeal is mailed to Clerk Joseph R. Scully, 
Federal Post Office Building, Utica, New York, it shall be filed 
without payment of fee. 

It is so Ordered. 

Dated: April 12, 1974 

Albany, New York 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

_ * 

ZACHARY MORGAN, 

Petitioner, NOTICE OF APPEAL 

i 

-against- 

« 

EDWIN j. LAVELLE, Warden of Clinton 74 Civ. 147 

State Prison, Officers of Unit 14, 

et. al., 

Respondents. 

___ ★ 


Notice is hereby given that the above named 
petitioner ZACHARY MORGAN, hereby appeals to the United 
States Court of Appeals, for the Second Circuit, from the 
order and decision cf the Northern District of New York, 
Honorable Judge, James T. Foley, dismissing his Petition 
for Show Cause Order (42 U.S.C. §1983, 28 U.S.C. §134313) 
entered in this action on the 4th day of April, 1974. 


Yours, etc., 

ZACHARY MORGAN 

Petitioner - Appellant Pro Se 

Sworn to before me this 
day of 197 


NOTARY PUBLIC 







CERTIFICATE OF SERVICE 


This is to certify that on May 19, 1975, one copy of 
the within Appellant’s brief and Appendix was served 
by regular mail on the Attorney General of New York 
State at his office at 2 World Trade Center, New York, 






